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Commissioner for Patents 

Continued Examination Under 37 CFR 1.114 

A request for continued examination under 37 CFR 1.114, including the fee set forth in 37 CFR 1.17(e), was filed in this application 
after final rejection. Since this application is eligible for continued examination under 37 CFR 1.1 14, and the fee set forth in 37 CFR 
f. 1 7(e) has been timely paid, the finality of the previous Office action has been withdrawn pursuant to 37 CFR 1.114. Applicant's 
submission filed on 10/12/06 has been entered. 

Newly submitted claims 13-3 1 are directed to an invention that is independent or distinct from the invention originally claimed for the 
following reasons: 

Inventions I (previous cancelled claims 1 and 2) and VII (new claims 13-31) are related as product and process of use. The inventions 
can be shown to be distinct if either or both of the following can be shown: (1) the process for using the product as claimed can be 
practiced with another materially different product or (2) the product as claimed can be used in a materially different process of using 
that product. See MPEP § 806.05(h). In the instant case the products as claimed in claims 1 and 2 (now cancelled) were well known 
to have been used as nutritional ingredients. 



Since applicant has received an action on the merits for the originally presented invention, this invention has been constructively 
elected by original presentation for prosecution on the merits. Accordingly, claims 13-3 1 are hereby withdrawn from consideration as 
being directed to a non-elected invention. See 37 CFR 1.142(b) and MPEP § 821.03. 

The amendment filed on 10/12/06 canceling all claims drawn to the elected invention and presenting only claims drawn to a non- 
elected invention is non-responsive (MPEP § 821.03). The remaining claims are not readable on the elected invention because as 
indicated above, they are patentably distinct from the elected invention of Group I. 

Since the above-mentioned amendment appears to be a bona fide attempt to reply, applicant is given a TIME PERIOD of ONE (1) 
MONTH or THIRTY (30) DAYS, whichever is longer, from the mailing date of this notice within which to supply the omission or 
correction in order to avoid abandonment. EXTENSIONS OF THIS TIME PERIOD UNDER 37 CFR 1.136(a) ARE AVAILABLE. 



MPEP §818.03 (d): 
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Note that the applicant cannot, as a matter of right, file a request for continued 

examination (RCE) to obtain continued examination on the basis of claims that are independent and distinct from the claims 
previously claimed and examined (i.e., applicant cannot switch inventions by way of an RCE as a matter of right). When claims are 
presented which the examiner holds are drawn to an invention other than the one elected, he or she should treat the claims as outlined 
in MPEP §821.03 

The Examiner has required restriction between product and process claims. Where applicant elects claims directed to the product, and 
a product claim is subsequently found allowable, withdrawn process claims that depend from or otherwise include all the limitations 
of the allowable product claim will be rejoined in accordance with the provisions of MPEP § 821.04. Process claims that depend from 
or otherwise include all the limitations of the patentable product will be entered as a matter of right if the amendment is presented 
prior to final rejection or allowance, whichever is earlier. Amendments submitted after final rejection are governed by 37 CFR 1.116; 
amendments submitted after allowance are governed by 37 CFR 1 .3 12. 

In the event of rejoinder, the requirement for restriction between the product claims and the rejoined process claims will be 
withdrawn, and the rejoined process claims will be fully examined for patentability in accordance with 37 CFR 1 .104. Thus, to be 
allowable, the rejoined claims must meet all criteria for patentability including the requirements of 35 U.S.C. 101, 102, 103, and 1 12. 
Until an elected product claim is found allowable, an otherwise proper restriction requirement between product claims and process 
claims may be maintained. Withdrawn process claims that are not commensurate in scope with an allowed product claim will not be 
rejoined. See "Guidance on Treatment of Product and Process Claims in light of In re Ochiai, In re Brouwer and 35 U.S.C. § 103(b)," 
1 1 84 O.G. 86 (March 26, 1996). Additionally, in order to retain the right to rejoinder in accordance with the above policy, Applicant 
is advised that the process claims should be amended during prosecution either to maintain dependency on the product claims or to 
otherwise include the limitations of the product claims. Failure to do so may result in a loss of the right to rejoinder. Further, note that 
the prohibition against double patenting rejections of 35 U.S.C. 121 does not apply where the restriction requirement is withdrawn by 
the examiner before the patent issues. See MPEP § 804.01 . 



Any inquiry concerning this communication or earlier communications from the examiner should be directed to Patricia Leith whose 
telephone number is (571) 272-0968. The examiner can normally be reached on Monday - Friday 8:30am-5 :00pm. 
If attempts to reach the examiner by telephone are unsuccessful, the examiner's supervisor, Terry McKelvey can be reached on (571) 
272-0775. The fax phone number for the organization where this application or proceeding is assigned is 571-273-8300. 
Information regarding the status of an application may be obtained from the Patent Application Information Retrieval (PAIR) system. 
Status information for published applications may be obtained from either Private PAIR or Public PAIR. Status information for 
unpublished applications is available through Private PAIR only. For more information about the PAIR system, see http://pair- 
direct.uspto.gov. Should you have questions on access to the Private PAIR system, contact the Electronic Business Center (EBC) at 
866-21 7-9197 (toll-free). If you would like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

April 10, 2007 

Patricia Leith 
Primary Examiner 
Art Unit: 1655 
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